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Custody Issues Affecting Parent and Student Rights in Minnesota Public Schools

When parents divorce or separate, or a students custody changes, questions often arise about who controls the student’s or family’s rights with respect to school. Everyday parental assumptions such as: who can sign them out of school or authorize permission slips, who can participate in school functions, or who can have access to school records, who is allowed to have contact with the student, are subject to change when a family is faced with custody issues. For teachers, support staff and principals, this is critical knowledge to be aware before a situation presents itself. The legalities involved with guardianship and/or custody can leave a school staff in turmoil if all of the information is not know of a family’s situation or legal restrictions.

 According to the Minnesota Department of Education, much of the potential confusion is caused by the distinction between “legal custody”, the right to make decisions, (including educational decisions), for a child and “physical custody”, which determines where a child lives (MDE). There is a distinct difference within the definitions and rights of the said parents. An understanding of these differences is important for all involved in the school setting.


Both birth parents have the right to access or to control access to a child’s school records, and to participate in school activities and educational decisions, unless there is a court order or other legally binding document that says otherwise. Therefore, a custody agreement or court order must clearly state any restrictions on access to school records or contact by a non-custodial parent. Restrictions such as this are not openly shared with a district or school. It is up to the parents to disclose such changes. Otherwise, a parent will be allowed to participate in educational decisions and get access to a child’s records, even if that parent does not live with the child (physical custody). Legal documentation is the only thing that can prevent one parent or another any such restrictions. 


In fact, a school can and will assume that both parents have the right to see their child’s education records and participate at school functions unless the school has been provided a court order or information that states otherwise. 

A court order from a domestic violence proceeding, known as an Order for Protection, may also limit or prevent a parent from having access to a child and that child’s records. Knowledge of a situation like this may prove to be critical within a students’ life and where their safety is concerned. However, the burden is on the parent or parents to show such documentation to a schools staff. Ayers states “…parental insights are what’s needed more of in schools. They can be subjective and involved and all too often reflect urgency in needed areas (p.38). As Kozol suggested, “The family differs from the school in the significant respect that government is not responsible, or at least not directly, for the inequalities of family background...the school is a creature of the state, the family is not”(p.123). Regardless of the states lack of obligation, this can create an uncomfortable situation for a district to manage if an issue or violation should arise.


If the custody order or agreement gives one parent the power to make educational decisions, then that parent’s decisions are final. If, instead, the order gives both parents equal decision-making power, or is silent, then both parents have the right to participate in educational decisions and both should be presented the necessary information.

As mandated by the Minnesota Department of Education, “If a child is in special education, custody rights also affect who is entitled to participate in IEP team meetings and make special education decisions (MDE). If the parents have joint legal custody (meaning they share decision-making powers), then both parents have the right to make educational decisions for a child, including the ability to approve or disapprove an IEP and/or ask for a due process hearing. Since one parent’s agreement with the school district’s proposal will permit the district to take whatever action it has proposed, the disagreeing parent will have to request a due process hearing to resolve the dispute about the child’s special education program. As far as Weishaar is concerned, “This can cause for delays in the students educational experience and of equal concern it can be damaging to the student’s academic development and progress as well (p. 49). Socially, depending on the grade level, this can generate conflicts for the student amongst their peers.  


The disagreeing parent can also return to court to get an amendment to the custody order so that he or she is the only person allowed to make educational decisions for the child. If only one parent has the right to make educational decisions on behalf of the child (meaning that parent has sole legal custody). The non custodial-parent, within the federal special education laws, still has the right to information about the child’s special education program and the right to attend IEP team meetings unless a custody order doesn’t permit it. However, only the parent with legal custody has the authority to approve or disapprove an IEP, their modifications or adaptations and request a due process hearing on the child’s behalf. Caution needs to be used in this situation to avoid violating an Order for Protection that may be in place.


School attendance or enrollment can also be an issue with custody arrangements. By law, a child has the right to attend school in a district where his or her parents reside, assuming that they live together. When a child’s parents separate or divorce, and the parents live in different school districts, questions often arise about where the child has the right to attend school. 


The bottom line is that the child may attend school where the child actually lives most of the time, even if the parents have joint physical custody of the child. Often, this will be determined by the terms of a custody order or agreement, and where that document says the child will live. As Kozol stated, “This can be an adjustment and strain within the student’s daily life, regardless of the status of the parent’s relationship. For many students, coping with family struggles and imbalance can be more than just a hurdle, it can be a brick wall” (p. 182).  


If a child lives with an adult other than his parents, perhaps a guardian or grandparents, the child has the right to attend school in the school district where the child lives with the guardian, so long as the guardian with whom he is living signs a statement that the child is living with the said guardian and they will be responsible for the child’s school activities, and that the child is living with that guardian full-time, and not just for the school year. It is in the school districts best interest to request that the guardian provide additional documentation in support of these living arrangements.


Minnesota laws, intertwined with the states educational system, mandate where a child attends school specifically apply to special education students (MDE). Cornell University Law School states “special education students must attend school where the child actually lives most of the time with their legal guardians (CULS). 


Transportation needs and rights depend on where the child lives most of the time, even if the child is in special education. As a result, a student who lives with both parents does not have a legal right to be transported to and from both homes. The student only has the right to be transported from the home where they live most of the time, although some school districts may be willing to transport from both homes.


Custody issues can be amicable and without incident between students, their families and schools. Communication and current information related to custody arrangements and parental rights are important for all persons involved. Although the majority of this information is at the parents or guardians burden to provide, strong student relationships amongst students and staff can be valuable in preventing unfortunate incidents within a school setting. With the continuing changes within our society’s family dynamics, more responsibility is being put on schools to follow and adhere to the laws relating to their students families both in and out of school. 
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